
Evictions/ The German Law 
1. Measures for the prevention of notices because of inability to pay 
A first important step for the prevention of evictions are measures which prevent that tenants come at all into a situation, in which their dwelling is endangered by financial emergency. In addition the promotion of house building as object promotion as well as the promotion of tenants by rent subsidy supports more affordable housing and helps tenants with lower income to pay their rent.
a) Housing promotion 
By 31 December 2001 owners received public grants for house building on the basis of the II. housing law. Target group are large sections of the population (§ 1 II. WoBauG). The in such a way promoted dwellings (subsidized low-rent housings) may be rented to persons, if their incomes do not exceed (dependent on the family size) legally specified borders. In addition the rents in these dwellings are limited. The landlord may only require a “cost rent”, that is a rent, which covers the current expenditures, including appropriate interest charges of the assigned own capital funds. The rent and allocation rights are considered as a rule, until the public grants are paid back. 
Since January 2002 the dwelling promotion law is in force. Households, which can supply themselves at the market inappropriate and are dependent on support (§ 1 WoFG) are promoted. The promotion is allowed upon the request of the owner. The promotion contains among other things regulations about the height of the promotion, about the duration of the grant, about the observance of revenue limits and dwelling sizes as well as about the consequences of an owner change. 
There are also regulations about the rent limits and the duration of the allocation rights. 
b) Rent subsidy 
Independently of the object promotion tenants (and also owners) can receive a living cost subsidy or rent subsidy. Excluded are persons receiving other transfer services (e.g. receivers of unemployment payment or social welfare assistance). Their living costs are paid by other budgets. The rent subsidy is to ensure that the living costs do not exceed the economic possibilities of the tenant according to an average level. Depending upon family size, income and rent a subsidy is paid on request. So a 2-persons-household which has monthly living costs of 335 Euro and a net income of 1000 Euro receives a rent subsidy of 23 Euro. 
2. The payment of accommodation costs for unemployed people and people depending on social welfare
a) Regulation in § 22 SGB II (Social Law)
People who are still able to work but who have no employment receive public benefits in order to pay the living costs and the appropriate costs of accommodation and heating. A single person receives 345 Euro. In addition the actual costs of accommodation and heating are paid if they are appropriate. If the costs are higher, people have to lower their costs of accommodation. They are considered to move into a cheaper apartment. In general, too high costs for accommodation are only paid for six months. 

A nation wide regulation over the suitability of living costs does not exist. It depends on the circumstances of the individual case and local conditions. Orientation level is a floor space of approx. 45 square meter for a person (plus 15 square meter for each further person) as well as a rent based on the local rent level.
b) Regulation in § 29 SGB XII 
The regulation corresponds with the § 22 SGB II. People who are unable to work or who are older than 65 years receive social welfare assistance. Public benefits for accommodation and heating are paid if these costs are appropriate. 
3. Legal instruments in the rent law
a) Legal cure possibility of a cancellation without notice because of delay of payment
§ 543 Abs. 2 Nr. 3 BGB /§ 569 Abs. 3 Nr. 1 BGB 
The landlord can quit without notice, if the tenant is in delay with more than one monthly rent at two sequential dates or during a longer period in delay with two monthly rents. Such a cancellation without notice can be without any effect if the tenant pays later. From the state of being sub justice of the eviction the tenant has two months to pay all arrears. (§ 569 Abs. 3 Nr. 2 BGB). Such a possibility exists however only every two years once (§ 569 Abs. 3 Nr. 2 S. 2 BGB). 
b) Delay of payment after rent increase 
If the tenant was sentenced to the payment of a rent increase, the landlord may cancel without notice two months after the judgement because of an increase-related delay of payment (§ 569 Abs. 3 Nr. 3 BGB). 
c) Contents and effect of the social clause 
Even if the landlord cancels the contract because legally recognized reasons for a notice are present, the tenant has the possibility of being allowed to stay in the dwelling. The tenant may contradict the notice of the landlord and require the continuation of the rent contract, if the completion of the contract would cause hardness for him or his family. (§ 574 BGB). The right to contradict the notice does not exist, if a reason for cancellation without notice is valid. 
An example for § 574 BGB is the absence of appropriate affordable housing. Other reasons: Disablement or illness, pregnancy, high age and need of care of the parents of the tenant. 
Hardness reasons do not lead automatically to the prolongation of a contract. There is a consideration between the interests of the tenant and those of the landlord, as far as they result from the reasons for giving notice. If tenants and landlords do not agree in such a way, the court must decide whether the interests of the tenant are more worthy. If this is the case, the renting relationship for an appropriate period is continued. That can be six to twelve months. Sometimes also a continuation can be arranged on indefinite time. 
The landlord has to inform the tenant in time (in the written notice) of his right to object, and has to explain in which form and period the tenant has to refer to. If this happened, the tenant has to explain its contradiction in writing at the latest two months before expiration of the term of notice. If the landlord gives no or only a late reference to the right to object, and the notice is therefore ineffectively, the tenant can declare in the first judicial date of the eviction process the reasons for hardness. If the court recognizes during an eviction process the fact that the tenant can appoint to hardness reasons the court has to decide for which duration and under which changes of the conditions the renting relationship is continued (§ 308 A ZPO). 
d) No eviction without enforcement order  
If a tenant does not move after the term of notice, the landlord is not allowed to evict the tenants. He has to sue the tenant for vacate the dwelling. Only with an eviction order as enforcement order (or a formal eviction settlement, § 794a ZPO) the landlord can assign the bailiff to vacate the dwelling. 
e) Procedure possibilities in execution proceedings 
If a tenant is sentenced to move out of his dwelling, the court can grant an appropriate period on request of the tenant (§ 721 ZPO). The court has thus discretionary powers. The eviction period is independent of a right to object according to the social clause, it can also be granted in the case of a cancellation without notice. Without special circumstances, the period has to be limited to three months. (LG Hamburg WuM 1999, 365). It can be extended to a maximum of one year. (§ 721 Abs. 5 ZPO). A last possibility of avoiding the loss of the dwelling is a request for protection of enforcement. (§ 765 A ZPO). It is attached to particularly strict conditions. These conditions could be danger for life and health of the tenant. (BVerfG WuM 2001, 482; WuM 1997, 591). 
4. Avoidance and defense of homelessness as public task 
a) Assistance to living costs in special cases 
If a tenant is threatened by homelessness, rent debts can be taken over by social welfare assistance. The grant is given in forms of allowances or loans. 
b) Duty to supply information for courts 
In order to avoid homelessness from the beginning, it is important that municipalities are informed promptly, if the tenant is threatened by the loss of the dwelling. 
In the case of an eviction because of the delay of payment, the court has to inform the locally responsible social welfare assistance carrier about:
- the receipt of the charge of the landlord, 
- names and addresses of tenant and landlord, 
- the amount  of the rent 
- the amount of the renting arrears and 
- the date of the verbal negotiation. 
c) Homelessness as disturbance of public security and order
One not-voluntary homelessness has to be regarded as disturbance of public security and order. It is a fundamental obligation to offer a homeless person an accommodation which offers protection. 
(VGH Mannheim ZMR 1996, 344; WuM 1990, 581). 
If such an accommodation is not available, the authorities may obligate a landlord to allow the former tenant to move back in his dwelling. Such an obligation is valid for three to six months. The rent is paid by municipality. If the “tenant” refuses to move after that time or causes damages, the municipality has to accept the liabilities. (BGH WuM 1996, 161; WuM 1995, 720). 
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